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I, Richard D. McCune, declare and state as follows: 

 1. I am an attorney at law duly licensed to practice before all courts of the 

State of California and a shareholder with McCune Wright Arevalo, LLP. The 

following is based on my personal knowledge, and, if called as a witness, I could 

and would testify competently thereto. 

2.  I am a partner with McCune Wright Arevalo, LLP. My firm is a 

twenty-one attorney firm headquartered in Ontario, California with offices in 

Edwardsville, Illinois; Irvine, California; San Bernardino, California; Palm Desert, 

California; and Newark, New Jersey. McCune Wright Arevalo represents plaintiffs 

in consumer fraud class actions, product liability, and other complex class action 

litigations in California and nationwide. I obtained my J.D. from the University of 

Southern California in June of 1987 and became a member of the California Bar in 

December of 1987. I have more than thirty-two years of litigation and trial 

experience and am AV-rated. Over the last decade, I have focused my practice on 

representing consumers in class action litigation. Prior to that, I represented 

plaintiffs in a variety of complex litigation matters, with particular emphasis in 

product liability actions. 

3.  I have been appointed class counsel in numerous state and federal class 

actions. A significant part of my practice since 2004 has been litigating the 

overdraft practices of financial institutions. In 2007, I was class counsel against 

Bank of America in an overdraft class action case that settled for $35 million. In 

2010, I served as co-class counsel and co-trial counsel in a consumer fraud class 

action case against Wells Fargo Bank, N.A., on behalf of over one million 

customers who had been improperly assessed overdraft fees. That trial resulted in a 

$203 million bench trial verdict, and an injunction issued forbidding Wells Fargo 

Bank, N.A. from misrepresenting its overdraft practices. From 2009 to 2012, I was 

heavily involved in litigation against over 33 banks in an overdraft MDL in the 

Southern District of Florida (In re: Checking Account Overdraft Litigation, MDL 
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No. 2036), that has generated over $1 billion in settlements. I was appointed class 

counsel in a $5 million settlement with Citibank, N.A. relating to its overdraft 

practices. I am currently appointed co-lead counsel in an overdraft MDL against TD 

Bank, N.A. (In re: TD Bank, N.A., Debit Card Overdraft Litigation, MDL No. 

2613), that recently received final approval of a settlement that provided $70 

million in value to the class. I am currently litigating more than seventeen 

additional active cases against state and national financial institutions related to 

their overdraft practices. 

4.  In 2011, I was class and trial class counsel in a consumer class action 

trial that resulted in a plaintiffs’ verdict on behalf of a class of California Correct 

Craft, Inc. boat owners. My firm and I have been appointed class counsel in 

certified class actions in a number of other consumer fraud class actions, including 

cases against Correct Craft, Gateway Computers, Kaiser Steel Retirees Benefit 

Trust, Bank of America, N.A., Hewlett-Packard, BMW, Bank of Hawaii, TD Bank, 

American Honda Motor Co., Mazda Motors of America, Inc., and JP Morgan 

Chase Bank, N.A. 

5.  I have been appointed co-lead counsel in one MDL, serve on one MDL 

executive committee, and have been appointed as one of two settlement class 

counsel in a third MDL. I was appointed by Central District of California Judge 

James V. Selna to the Plaintiffs’ Personal Injury and Wrongful Death Committee in 

In re: Toyota Motor Corp. Unintended Acceleration Marketing, Sales Practices, 

and Products Liability Litigation (MDL No. 2151).  This Court appointed me to 

serve as settlement class counsel in In re: Hyundai and Kia Fuel Economy 

Litigation (MDL No. 2424). I am currently appointed by South Carolina District 

Judge Bruce H. Henricks to serve as co-lead counsel in In re: TD Bank, N.A. Debit 

Card Overdraft Fee Litigation (MDL No. 2613). 

6. I have been appointed as class counsel or co-lead class counsel in 

contested overdraft litigation class certification proceedings in In re: TD Bank, N.A. 
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Debit Card Overdraft Fee Litigation (MDL No. 2613), United States District Court 

for the District of South Carolina, Greenville Division, Case No. 6:15-MN-02613; 

Gutierrez, et al. v. Wells Fargo Bank, United States District Court for the Northern 

District of California, Case No. C 07-05923 WHA; Gunter v. United Federal 

Credit Union, United States District Court for the District of Nevada, Case No. 

3:15-cv-00483-MMD-WGC; Hernandez v. Point Loma Credit Union, Superior 

Court of the State of California, County of San Diego, Case No.  37-2013-

00053519-CU-BT-CTL; and Smith v. Bank of Hawaii, District Court for the 

District of Hawaii, Case No. 16-00513-JMS-WRP.   

7. I have been appointed as settlement class counsel or co-lead class 

counsel in a significant number of financial institution class action cases, including 

Fernandez v. Altura Credit Union, Riverside County Superior Court, Case No. 

RIC1610873; Behrens v. Landmark Credit Union, United States District Court for 

the Western District of Wisconsin, Case No. 17-cv-101-JDP; Hernandez v. Logix 

Federal Credit Union, Los Angeles County Superior Court, Case No. BC628495; 

Bowens v. Mazuma Federal Credit Union, United States District Court for the 

Western District of Missouri, Case No. 15-00758-CV-W-BP; Santiago v. Meriwest 

Credit Union, Sacramento County Superior Court, Case No. 34-2015-00183730; 

Fry v. MidFlorida Credit Union, Case No. 8:15-CV-2743; Ketner v. State 

Employees Credit Union of Maryland, Inc., Case No. 1:15-cv-03594; Ramirez v. 

Baxter Credit Union, 3:16-cv-03765; Lynch v. San Diego County Credit Union, San 

Diego County Superior Court, Case No. 37-2015-00008551; Towner v. 1st 

MidAmerica Credit Union, Case No. 3:15-cv-1162; Lane v. Campus Federal Credit 

Union, Case No. 3:16-cv-00037; Gray v. Los Angeles Federal Credit Union, Los 

Angeles County Superior Court, Case No. BC625500; Moralez v. Kern Schools 

Federal Credit Union, Kern County Superior Court, Case No. BCV-15-100538; 

Manwaring v. Golden I Credit Union, Sacramento County Superior Court, Case 

No. 34-2013-00142667; Casey v. Orange County Credit Union, Orange County 
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Superior Court No. 30-2013-00658493-CJ-BT-CXC; Gunter v. United Federal 

Credit Union, United States District Court for the District of Nevada, Case No. 

3:15-cv-00483-MMD-WGC; Sewell v. Wescom Credit Union, Los Angeles County 

Superior Court No. BC586014; Salls v. Digital Federal Credit Union, United States 

District Court for the District of Massachusetts, Case No. 18-cv-11262-TSH; and 

Pingston-Poling v. Advia Credit Union, United States District Court for the 

Western District of Michigan, Case No.:  1:15-CV-1208. 

8.  Our firm’s total lodestar to date is $1,071,530. I have worked 420 

hours on the case, and my work in this case was billed at $850 per hour. The prior 

rate of $825 per hour or the current rate as of the date of settlement of $850 per 

hour has been approved by courts throughout the United States, including in the 

United States District Court, Southern District of Illinois (Towner v. 1st MidAmerica 

Credit Union, Case No. 3:15-cv-1162 - $825); United States District Court, 

Northern District of California (Ramirez v. Baxter Credit Union, Cas No. 3:16-cv-

03765 - $825); United States District Court, Middle District of Louisiana (Lane v. 

Campus Federal Credit Union, Case No. 3:16-cv-00037 - $825); United States 

District Court for the Western District of Wisconsin (Behrens v. Landmark Credit 

Union, Case No. 17-cv-101 - $850);  United States District Court, Western District 

of Missouri (Bowens v. Mazuma Credit Union, Case No. 4:15-cv-00758 - $850); 

United States District Court, Middle District of Florida, Tampa Division (Fry v. 

MidFlorida Credit Union, Case No. 8:15-cv-2743 - $825);United States District 

Court, District of Maryland (Ketner v. State Employees Credit Union of Maryland, 

1:15-cv-03594 - $825); United States District Court, District of Nevada (Gunter v. 

United Federal Credit Union, Case No. 3:15-cv-00483 - $850); Superior Court of 

the State of Washington, County of Pierce (Wodja v. Washington State Employees 

Credit Union, Case No. 16-2-12148-4 - $850); United States District Court for the 

Western District of Michigan (Pingston-Poling v. Advia Credit Union, Case No.: 

1:15-CV-1208 - $850); and the United States District Court for the District of 
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Massachusetts (Salls v. Digital Federal Credit Union, Case No. 18-cv-11262-TSH - 

$850). 

9. In addition to my work, the attorneys from McCune Wright Arevalo, 

LLP who worked on this matter are (Eddie) Jae K. Kim (partner, but no longer with 

the firm), Elaine Kusel (partner) and Emily Kirk (associate). 

10. Jae K. Kim obtained his B.A. from University of California, Berkeley 

in 2001 before attending and graduating from Cornell Law School in 2004. 

Beginning in 2005, Mr. Kim worked at McCune Wright Arevalo (or its predecessor 

firm Welebir & McCune). His practice was exclusively representing plaintiffs in 

complex litigation matters, with primary emphasis in financial consumer class 

action cases. Mr. Kim had extensive experience in all aspects of financial consumer 

class cases ranging from drafting pleadings to trial work to appellate work. Mr. Kim 

worked 140.2 hours on this case, and his usual hourly fee for lodestar contingency 

class action cases at the time he left the firm was $650 per hour.    

12.   Elaine Kusel joined McCune Wright, LLP (now McCune Wright 

Arevalo, LLP) in 2008 and is a partner with the firm. Ms. Kusel is a nationally-

renowned class action attorney, leads the firm’s New Jersey office, and performs a 

significant role in the firm’s Consumer Fraud Class Action practice. Ms. Kusel 

received her B.S. degree from Boston University and J.D. from George Washington 

University School of Law in Washington, D.C. After college, she spent eight years 

working in the U.S. House of Representatives, where she served as Legislative 

Director and Counsel to a Member of Congress serving on the House Commerce 

Committee. After graduating law school, her practice has included fraud litigation, 

mass torts, and international human rights. In one notable case, Abdullahi v. 

Pfizer, Ms. Kusel represented Nigerian children enrolled in a clinical trial by Pfizer 

without their families’ informed consent. In another, Gutierrez v. Wells Fargo 

Bank, N.A., her work helped secure a $203 million-dollar class action verdict for 

unfair bank overdraft fees. Ms. Kusel also helped to lead the effort to uncover the 
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financial fraud of Volkswagen, leading to a $40 million-dollar settlement on behalf 

of the State of Arizona and $8 million-dollar settlement on behalf of the State of 

Oklahoma in the emissions fraud scandal. Ms. Kusel worked 756.2 hours on this 

case, and her usual hourly fee for lodestar contingency class action cases is $750.  

That fee was submitted and approved by this Court, in the supplemental fee request 

in In re: Hyundai and Kia Fuel Economy Litigation (MDL No. 2424), without 

objection from Defendant.   

14. Emily Kirk received her B.S. degree from Southeast Missouri State 

University, graduating summa cum laude, and her law degree from Washington 

University School of Law in 2001. Ms. Kirk began her legal career serving as 

Counsel to a U.S. Senate Subcommittee in Washington, D.C., after which she 

joined Simmons Cooper LLC (now Simmons Hanly Conroy, LLC) in Alton, IL 

where she represented plaintiffs in complex business litigation and class action 

matters. Ms. Kirk also worked in the business litigation department of Thompson 

Coburn, LLP in St. Louis, MO before joining McCune Wright, LLP (now McCune 

Wright Arevalo, LLP) in 2016. She has over 15 years of experience leading 

complex litigation and class action cases on behalf of plaintiffs and has been 

involved in a large number of consumer class actions against financial institutions 

regarding their overdraft fee assessment programs. Ms. Kirk worked 41 hours on 

this case, and her usual hourly fee for lodestar contingency class action cases is 

$550 per hour.   

17. The case was staffed by Ann M. Smith. Ms. Smith is a long-term 

experienced paralegal with McCune Wright Arevalo. She worked a total of 134.8 

hours on the case and her usual and customary paralegal hourly rate for lodestar 

contingency class cases for McCune Wright Arevalo is $250 per hour.  

// 

// 
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18. The following shows the work performed by McCune Wright Arevalo 

in this litigation:  

McCune Wright Arevalo Lodestar - By Category 

Task Category Hours Lodestar  

Factual Investigation & Legal Research 15.7 $        11,225.00  
Complaints 87.4 $        59,090.00  
Briefing (motions to dismiss) 36.3 $        26,735.00  
Briefing (class certification) 412.6 $      297,657.50  
Briefing (other) 92.8 $        52,350.00  
Appeal and Certiorari Petition 32.0 $        22,150.00  
Discovery (document review, written discovery) 215.5 $      149,425.00  
Discovery (depositions) 309.8 $      244,042.50  
Court Appearances and Preparation 34.3 $        23,095.00  
Case Strategy 7.4 $          4,797.50  
Plaintiff and Class Member Communications 24.4 $        15,397.50  
Experts 48.9 $        36,875.00  
Mediation/Settlement 149.5 $      116,822.50  
Miscellaneous 25.5 $        11,867.50  
Total 1492.2 $   1,071,530.00  

 
18. On behalf of the firm McCune Wright Arevalo, I had principal 

responsibility for the investigation of the case, direction and oversight of filing the 

complaint, taking Fed. R. Civ. P. 30(b)(6) depositions of Defendant employees, 

work-up of damages with Plaintiff’s expert, review of Defendant documents 

designated by Plaintiff as hot documents, attending Plaintiff’s deposition, oversight 

in the preparation of Plaintiff’s class certification motion, taking and defending 

expert depositions, and mediating the case.   

19.  Elaine Kusel, on behalf of McCune Wright Arevalo, had principal 

responsibility in the oversight and development of the factual case against the 

Defendant, that included developing the factual theories and themes in the case 
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through review of documents, selection of documents for use at depositions, 

involvement and attendance at depositions, and drafting factual sections for both 

the class certification motion and opposition to Defendant’s motion for summary 

judgment. Ms. Kusel also had an instrumental role in working with Plaintiff’s 

expert and developing the damages model. Over the last two years, Ms. Kusel has 

had principal responsibility in working with the Plaintiff, Donald Lusnak, in 

production of documents, preparing Mr. Lusnak for deposition, and assisting him in 

preparation of his supporting declarations filed in the case. Finally, Ms. Kusel 

attended court hearings for McCune Wright Arevalo and has been continually 

involved in all aspects of the case from the appellate decision through the mediation 

and settlement process.  

 20. Emily Kirk, on behalf of McCune Wright Arevalo, assisted in 

performing research and preparation of initial drafts on discreet topics in connection 

with the firm’s assigned work relating to dispositive motions and the class 

certification motion.  

21. Prior to his departure from the firm, (Eddie) Jae Kim had principal 

responsibility for Plaintiff contact, investigation, legal research, and court filings, 

including drafting and editing the complaint and McCune Wright Arevalo’s 

involvement in law and motion practice.   

22. Ms. Smith, on behalf of McCune Wright Arevalo, had primary 

responsibility for assisting in organizing and reviewing documents produced in 

discovery, preparation of documents for filing, management of court filings, and 

oversight of filings relating to the complaints, motions and other case filings.   

23.  In addition to the work performed, it is anticipated that McCune 

Wright Arevalo will be required to perform substantial future work in editing the 

final approval motion, attending the final approval hearing, and working with class 

members and defense counsel to implement and conclude the settlement. 
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24. McCune Wright Arevalo also worked extensively and effectively with 

co-counsel, Lieff Cabraser Heimann and Bernstein, LLP. The firms made every 

reasonable effort to prevent the duplication of work or inefficiencies that might 

have resulted from having multiple firms working on this litigation. Assignments 

have been made for specific tasks and activities so that it was clear which firm and 

personnel had primary responsibility for each task. Moreover, while Plaintiff’s 

counsel held periodic conferences throughout the course of the litigation, these 

conferences were kept to a minimum, were generally based on agendas prepared in 

advance, and were focused primarily on strategy issues, case updates, and the 

assignment of future work. By allowing counsel to coordinate their efforts and 

assign tasks in this manner, these periodic conferences contributed to the efficiency 

of Plaintiff’s litigation efforts and helped to avoid duplicative work. 

25. With respect to the responsibilities and tasks assigned to McCune 

Wright Arevalo in this litigation, McCune Wright Arevalo took every reasonable 

effort to avoid inefficiencies or duplication of work. The work on this case required 

almost exclusively high-level work. Appropriate attorneys and staff were assigned 

to specific tasks based on their respective experience levels and skills, and clear 

instruction was provided regarding who was responsible for each task. Moreover, 

where feasible, work was assigned to the lowest-billing timekeepers appropriate for 

the task in question. 

26. During the time that this litigation has been pending, McCune Wright 

Arevalo has spent considerable time working on this litigation that could have been 

spent on other matters. Throughout the litigation, the active prosecution of this 

matter has consumed a significant amount of my billable time, as well as the other 

staffed attorneys’ time that could otherwise have been spent on other fee-generating 

work.  

27. The time that McCune Wright Arevalo, and other Class Counsel, have 

spent on this litigation has been completely contingent on the outcome. McCune 
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Wright Arevalo and other Class Counsel have not been paid for any of the time 

spent on this litigation. No payment of attorneys’ fees would occur in this case but 

for a fee award in an individual or class settlement. This was a very risky case from 

the onset as evidenced by the case being dismissed upon Defendant’s motion to 

dismiss.  

28. In connection with this litigation, the attorneys at McCune Wright 

Arevalo have spent more than 1,492 hours on the case to date and will spend 

considerably more through conclusion. This figure was generated after reducing 

hours based on reasonable billing judgment. This information is derived directly 

from McCune Wright Arevalo’s time records, which are prepared 

contemporaneously and maintained by McCune Wright Arevalo in the ordinary 

course of business. 

29.  McCune Wright Arevalo sets its hourly rates according to prevailing 

market rates and has consistently been awarded fees according to those rates. 

McCune Wright Arevalo exclusively represents clients on a contingent fee basis, 

both in class and individual cases. However, those rates are the minimum we would 

charge to accept employment on an hourly basis. 

30.  The following is the summary listing of each employee for which 

McCune Wright Arevalo is seeking compensation for legal services in connection 

with this litigation, the hours each individual worked on the case, and the lodestar 

based on the timekeepers’ current hourly rate: 

Timekeeper Position Hours Rate Lodestar 
Richard McCune Partner 420.0 $  850   $      357,000.00  
Elaine Kusel Partner 756.2 $  750   $      567,150.00  
Jae K. Kim Partner 140.2 $  650   $        91,130.00  
Emily Kirk Associate 41.00 $  550   $        22,550.00  
Ann Smith Paralegal 134.8 $  250   $        33,700.00  

Total to Date   1,492.2    $   1,071,530.00  
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31. I estimate that McCune Wright Arevalo will incur an additional 

$100,000 in fees to finalize the settlement in the case, including performing future 

work in drafting and editing the final approval motion, attending the final approval 

hearing, overseeing notice, and working with class members and defense counsel to 

implement and conclude the settlement. Considering these future estimated fees, 

McCune Wright Arevalo’s total anticipated lodestar is $1,171,530. 

32. Based upon my experience with other class actions and complex 

matters, I believe that time expended by McCune Wright Arevalo in connection 

with this litigation was reasonable in amount and contributed to the ultimate result 

achieved for the class.  

28. In addition to the contingent fees, McCune Wright advanced costs on 

behalf of the class that were reasonable and necessary to obtain the result for the 

class.  The following is a breakdown of the expenses for which McCune Wright 

Arevalo seeks reimbursement in this matter: 
 

Cost Category  Costs  
Conference Calls  $                      135.37  
Court Reporter/Videographer  $                 12,858.70  
Experts - Olsen  $                 50,512.96  
Calculation Advisor Work - Olsen  $                 13,000.00  
Expected Future Calculation 
Advisor Work - Olsen  $                   2,400.00  
Filing Service  $                   3,055.70  
Investigative Consultants  $                   8,849.00  
Mediation  $                      175.00  
Shipping/Mail  $                      483.57  
Travel  $                 35,678.96  
Total  $               127,149.26  

29. The foregoing expenses were incurred solely in connection with this 

litigation and are reflected in McCune Wright Arevalo’s books and records as 

maintained in the ordinary course of business. The expert costs were for Plaintiff’s 
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damage expert, Arthur Olsen, who calculated the damages using the full customer 

database information provided by the Bank. The travel expenses were extensive 

because the fact witnesses, expert witnesses, Plaintiff deposition and mediation 

were spread out in varied locations throughout the United States necessitating 

significant travel. These costs are prepared from invoices, receipts, expense 

vouchers, check records and other records, and are an accurate record of the 

expenses incurred in this case. 

30. The above expense numbers do not include significant internal and 

other costs that McCune Wright Arevalo has incurred, but for which McCune 

Wright Arevalo does not seek reimbursement, including costs for in-house copying, 

scanning and printing, telephone expenses and legal research program subscription 

expenses. 
I declare under penalty of perjury under the laws of the United States of 

America and the State of California that the foregoing is true and correct.  
Executed this 19th day of May, 2020, at Irvine, California.  

 
            

       Richard D. McCune 
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